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Location:  See attached Notice of Motion and Debtors’ Motion For Order: (1)   Approving Two Sale Transactions 
For: (A) the Estate’s Interest in Certain Real Property of the Estate, and (B) Certain Easement Assets, with the 
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Purchase Agreement in Connection with the Sale of the Real Property and Approving Easement Acquisition 
Agreement in Connection with the Easement Asset Sale;  (4) Approving Payment of Real Estate Commission 
and Other Costs of Sale; and (5) Granting Other Related Relief (“Notice and Motion”). 
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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION 

In re 

HUNTLEY G. HOILETT and  
JULIANA C. HOILETT, 

Debtors.

Case No.  2:09-14214-ER
Chapter  11 

NOTICE OF MOTION AND DEBTORS’ MOTION FOR 
ORDER:

(1)  APPROVING TWO SALE TRANSACTIONS FOR: (A) 
THE ESTATE’S INTEREST IN CERTAIN REAL 
PROPERTY OF THE ESTATE, AND (B) CERTAIN 
EASEMENT ASSETS, WITH THE SALES TO BE 
FREE AND CLEAR OF LIENS PURSUANT TO 
BANKRUPTCY CODE SECTION 363(b)(1) AND (f); 

(2) COMBINED WITH NOTICE OF BIDDING 
PROCEDURES AND REQUEST FOR APPROVAL OF 
THE BIDDING PROCEDURES UTILIZED;   

(3) APPROVING A PURCHASE AGREEMENT IN 
CONNECTION WITH THE SALE OF THE REAL 
PROPERTY AND APPROVING EASEMENT 
ACQUISITION AGREEMENT IN CONNECTION 
WITH THE EASEMENT ASSET SALE;  

(4) APPROVING PAYMENT OF REAL ESTATE 
COMMISSION AND OTHER COSTS OF SALE; AND 

(5) GRANTING OTHER RELATED RELIEF  

MEMORANDUM OF POINTS AND AUTHORITIES; 
DECLARATION OF HUNTLEY C. HOILETT IN SUPPORT 
THEREOF
[Property Located at: 1808 Abalone Avenue, Torrance, CA] 

Date: April 14, 2010 
Time: 10:00 a.m.
Place: Courtroom 1568, 15th Floor 

255 East Temple Street, Los Angeles, CA 
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I. NOTICE

TO THE HONORABLE ERNEST M. ROBLES, UNITED STATES BANKRUPTCY 

JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, AND CREDITORS AND 

PARTIES-IN-INTEREST: 

PLEASE TAKE NOTICE that on April 14, 2010, at 10:00 a.m., in Courtroom 1568 on 

the 15th Floor of the above-entitled Court located at 255 East Temple Street, Los Angeles, 

California, Huntley G. Hoilett and Juliana C. Hoilett, the debtors and debtors in possession 

herein (collectively the “Debtors”) will bring a Motion For Order: (1)   Approving Two Sale 

Transactions For: (A) the Estate’s Interest in Certain Real Property of the Estate, and (B) Certain 

Easement Assets, with the Sales to be Free and Clear of Liens Pursuant to Bankruptcy Code 

Section 363(b)(1) and (f); (2) Combined with Notice of Bidding Procedures and Request for 

Approval of the Bidding Procedures Utilized;  (3) Approving a Purchase Agreement in 

Connection with the Sale of the Real Property and Approving Easement Acquisition Agreement 

in Connection with the Easement Asset Sale;  (4) Approving Payment of Real Estate 

Commission and Other Costs of Sale; and (5) Granting Other Related Relief (“Sale Motion”). 

The Sale Motion is based upon this Notice of the Sale Motion, the Sale Motion and 

Memorandum of Points and Authorities in Support thereof, the Declaration of Huntley C. 

Hoilett, the pleadings and files in the Debtors’ bankruptcy case, and upon such further oral and 

documentary evidence as may be presented to the Court in support of the Sale Motion. 

PLEASE TAKE FURTHER NOTICE that any opposition or other responsive paper to 

the Sale Motion must be filed with the Clerk of the above-entitled Court and a copy served on 

Shulman Hodges & Bastian LLP to the attention of Robert E. Huttenhoff at the address indicated 

above and the Office of the United States Trustee, Ernst & Young Plaza, 725 South Figueroa 

Street 26th Floor, Los Angeles, CA 90017 at least fourteen days prior to the hearing in the form 

required by Local Bankruptcy Rule 9013-1(f).

////

////
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PLEASE TAKE FURTHER NOTICE that failure to file a timely response may be 

deemed as consent to the relief requested in the Motion.  SEE, LOCAL BANKRUPTCY 

RULE 9013-1(h).

Dated: February 24, 2010 SHULMAN HODGES & BASTIAN LLP 

/s/ Leonard M. Shulman  
___________________________________________
Leonard M. Shulman.  
Robert E. Huttenhoff
Attorneys for Huntley G. Hoilett and Juliana C. Hoilett, the  
Debtors and Debtors in Possession

.
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II. INTRODUCTION

As set forth in more detail below, the Debtors have received an to purchase their 

Commercial Property1 for $1,200,000.  The Debtors also have a separate offer to purchase the 

Easement Assets associated with the Commercial Property for $220,000.  Both of these sales are 

subject to the Bidding Procedures set forth below.  Such Bidding Procedures will allow potential 

bidders to submit their bids for either (1) the Commercial Property without the Easement Assets, 

(2) the separate Easement Assets or (3) jointly for the Commercial Property and Easement Assets 

as one sale transaction. 

 The Debtors will conduct an Auction of the Commercial Property and Easement Assets 

pursuant to reasonable and comprehensive Bidding Procedures set forth below.   The bidding at 

the Auction will continue until no other bids are made and the party who submits the highest and 

best bid, as determined by Debtors using their reasonable business judgment, shall be deemed to 

be the Successful Bidder.  Following the Auction, at the hearing on this Sale Motion, the Debtors 

will seek Court approval of the sale of the Commercial Property and the Easement Assets to the 

Successful Bidder(s).    The Debtors believe that the orderly, fair, and open bidding under the 

proposed Bidding Procedures will maximize the value of the Commercial Property and the 

Easement Assets for the Estate.   

The Debtors’ bankruptcy case was commenced in reaction to a pending foreclosure sale 

of the Commercial Property.  The Debtors are in default to the secured lender on the Commercial 

Property, Wells Fargo Bank as successor in interest to Wachovia Bank (“Wachovia”), and have 

inadequate cash flow to make payments to the secured lender.  The Debtors have determined that 

the best way to create an and maximize an immediate recovery for creditors is to consummate a 

sale of the Commercial Property and Easement Assets free and clear of all Liens and 

Encumbrances2.  The proposed sale will allow the Debtors to generate immediate cash to pay the 

allow amount of Wachovia’s claims in full as well as generate cash for funding a Chapter 11 

plan that will benefit the Estate and its creditors.  The alternative would be to lose the 

1 Capitalized terms are defined below.
2 “Liens and Encumbrances” means any and all liens, claims, and encumbrances of any nature whatsoever.
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Commercial Property to a foreclosure sale to Wachovia, which would benefit no unsecured 

creditors.   

In addition, the Debtors seek approval of the payment of real estate commission and other 

costs of sale associated with the sale of the Commercial Property.

 The Bidding Procedures proposed and being utilized by the Debtors are fair and provide 

for a “level playing field” for all prospective bidders. The Bidding Procedures establish a 

reasonable but expeditious timeline for allowing the Debtors to give notice of the proposed sale 

and qualified bidders to conduct reasonable due diligence and submit competing offers, thereby 

potentially generating additional value for the Commercial Property and Easement Assets. 

The Debtors believes the only option available is the orderly sale of the Commercial 

Property and Easement Assets subject to the Bidding Procedures set forth below and based on 

good business reasons, including the current real estate market and the economics of the 

Debtors’ situation, it is in the best interest of the creditors of this Estate that this Sale Motion be 

approved so that the Debtors do not lose these favorable business opportunity. 

III. SALE MOTION

In support of the Sale Motion, the Debtors respectfully represent as follows: 

A. Case Commencement

The Debtors filed a petition under Chapter 11 of the Bankruptcy Code on 

February 25, 2009 (“Petition Date”), and have continued in the possession of their property and 

the management of their affairs. 

B. Case Background Information 

The Debtors are the 100% shareholders of HGH Graphic & Display Productions Inc. dba 

GDP Designs (“GDP”).  GDP is a full service design management studio with extensive 

capabilities that are fully integrated to provide solutions to create promote and support corporate 

marketing and communication strategies. GDP provides innovative design solutions for 

corporate logo, brand identity, packaging, brochures, digital media, annual reports, the design 

and fabrication of point of purchase, retail, tradeshow and exhibit displays. Debtor Huntley G. 

Hoilett started GDP after working for a California top 100 company for thirteen years.
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Mr. Hoilett grew GDP to a very successful design and display production company 

employing upwards of eight designers and ten sign and display workers with annual revenue 

averaging more than $600,000 annually. Clients of GDP included Lowes Home Improvement, 

Dunn Edwards Paint, Reebok, Home Depot, PetCo and numerous other manufacturers and local 

companies. 

Assets of the Debtors’ Estate includes the real property located at 1808 Abalone Avenue, 

Torrance, California (Assessor Parcel No. 7357-026-055 (“Commercial Property”), which is 

legally described as follows3:

PARCEL A 

PARCEL 1 OF PARCEL MAP NO.10087, IN THE city of 
TORRANCE, COUNTY OF LOS ANGELES, STATE OF 
CALIFORNIA, AS PER MAP FILED IN BOOK 93, PAGES 1 
AND 2 OF PARCEL MAPS, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAID COUNTY.  

PARCEL B: 

AN EASEMENT FOR INGRESS AND EGRESS OVER THOSE 
PORTIONS OF PARCELS 2 AND 3 OF PARCEL MAP NO. 
10087, IN THE CITY OF TORRANCE, COUNTY OF LOS 
ANGELES, STATE OF CALIFORNIA, AS PER MAP FILED IN 
BOOK 93 PAGES 1 AND 2, OF PARCEL MAPS, IN THE 
OFFICE OF THE COUNTY RECORDER OF SAID COUNTY, 
INCLUDED WITHIN THE LINES OF THAT CERTAIN AREA 
DESIGNATED ON SAID MAP.   

The Commercial Property was valued in the Debtors’ Bankruptcy Schedule A at 

$2,800,000.  However, as this time the Debtors believe that the value of the Commercial 

Property is less and is currently listed for sale at $1,850,000.

The Debtors have a lease with American Tower Corp related to a communications cell 

tower easement (“Cell Tower”) located on the Commercial Property.  The Debtors receive 

monthly rent of $1,648 under the Cell Tower related lease and easement (“Cell Tower Lease”).  

The proposed separate sale of the Easement Assets herein relates to the Cell Tower easement. 

3 The legal description for the Commercial Property is believed to be accurate but may be corrected or 
updated by the title company in the transfer documents as necessary to complete the proposed sale 
transaction.
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C. Events Leading to the Bankruptcy Filing

The Debtors purchased the Commercial Property in late 2002 using their savings and 

securing financing through the U.S. Small Business Administration. The Commercial Property 

was purchased in an “as is” condition and included an approximately 10,000 square foot building 

with a small office situated on lot of approximately 20,974 square feet. At the time the 

Commercial Property was purchased it was in a state of disrepair. Over the next three years, with 

additional financing, the Commercial Property was completely renovated, including new roofing, 

HVAC, electrical, and plumbing and also included a mezzanine that increased the size of the 

building to approximately 12,420 square feet.  

As a result of the anticipated disruption to GDP’s business activities caused by the 

remodeling there was a shape drop in revenue from $475,000 to $265,000 from 2003 to 2004. 

This drop was made more severe in 2005 due to the lost of a major client who was responsible 

for average revenue of more than $270,000 for more than four years running. 

GDP instituted drastic cost saving measures to stem the losses, including layoffs. The 

Debtors and the two remaining fulltime employees worked to improve sales and boost revenue, 

by working longer hours and securing new clients and offering new products and services. The 

Debtors suspended receiving their salaries from mid 2005 to the present.  As such,  in order to 

pay expenses and the mortgage on the Commercial Property, the Debtors borrowed additional 

funds by taking second and third mortgages on their personal residence and other lines of credit. 

As a result of these efforts revenue for 2007 improved.   

Despite the improved revenue in 2007, with the dramatic slowdown in the economy 

throughout the United States that started in December of 2007 and that continues today, the 

decision was made in January of 2008 to further downsize GDP’s business operations and put 

Commercial Property up for sale. The Debtors intended to sell the Commercial Property and use 

the proceeds to pay creditors, eliminate their biggest fix expense, namely the mortgage on the 

Commercial Property and further downsize the GDP’s business operations commensurate with 

the level of opportunities in this economic slowdown. During this period, from  January 2008 

through December 2008 the Debtors, in an effort to stay current with their secured creditors and 
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other obligations withdrew over $150,000 from their retirements accounts and aggressively 

marketed the Commercial Property for sale.  However, the Debtors defaulted on their loans from 

Wachovia secured by the Commercial Property in July of 2008.

D. Prior Attempts to Administer the Commercial Property 

Prior to the Petition Date, in an attempt to cure the Wachovia defaults, the Debtors 

successfully negotiated a transaction to sell their interest in the lease related to the Cell Tower 

and secured a tenant to lease the Commercial Property. However, Wachovia refused to agree to 

either (1) the sale of the Cell Tower related easement and lease or (2) the lease of the 

Commercial Property to a new tenant. As result, the Debtors sought protection under the 

Bankruptcy Code in order to preserve their equity in the Commercial Property for the benefit of 

all of their creditors. 

At the onset of their bankruptcy case, the Debtors intended to lease the Commercial 

Property in order to fund a cure of the defaults for Wachovia and generate proceeds for the 

benefit of creditors.  In fact, the bankruptcy filing was commenced with the purpose of 

cramming down the prepetition lease offer for the Commercial Building and separate sale of the 

Cell Tower that had been rejected by Wachovia prior to the Petition Date.  Despite Wachovia’s 

rejection, the Debtors believed that such disposition of the Commercial Property and Cell Tower 

would have resulted in a seven month cure of outstanding principal and interest plus five months 

of principal and interest payment for Wachovia to hold on deposit.  At that time Wachovia was 

owed approximately $940,000.  The Debtors believe that with this prior transaction, Wachovia 

would have been assured payment in full and the general unsecured creditors would have 

received a significant distribution on their claims.  However, Wachovia again rejected the 

request during the bankruptcy case and the proposed lessee backed out of the deal.  

Since that time, the Debtors have continued to market the Commercial Property for both 

lease and for sale in order to obtain an offer that would result in the greatest distribution to all 

creditors.  Without a doubt, the prior offer rejected from Wachovia is significantly higher than 

the current offers for either lease or sale.   
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The most recent offers received for the Commercial Property included a lease offer at 

$.62 per square foot. Another offer was to purchase the Commercial Property, excluding Cell 

Tower lease and related easement, for $1,400,000, which was later withdrawn.  A letter of intent 

at $1,250,000 was received but the potential buyer did not want to submit to the bidding process.

Based on the marketing history, it is the opinion of the Debtors and their real estate 

professional that any future offers to lease or purchase the Commercial Property will not likely 

improve significantly anytime in the near future.  As stated, the Commercial Property is currently 

listed at $1,850,000.  There are multiple parties interested who have expressed interest, however, 

these potential buyers continue to present low ball offers.  As such, the Debtors believe that 

selling the Commercial Property subject to the Bidding Procedures set forth below, will result in 

an Auction process that will net the largest potential recovery for the Estate and its creditors in 

the current real estate market.  

E. Liens and Encumbrances Related to the Commercial Property and Their Proposed 

Treatment Under the Sale 

The following chart summarizes the Liens and Encumbrances against the Commercial 

Property and their proposed treatment under the proposed sale: 

Secured Creditor  Description of Claim Amount  Treatment 

Los Angeles County  
Tax Collector 

Real Property Taxes 
$6,300  (2007) 
$11,404  (2008)  
$12,013.64 (2009)        

$29,717.64  All outstanding real property taxes 
will be paid through escrow on the 
sale transaction. 

Wachovia  Incurred 12/2002   
First Trust Deed 
Commercial Property 

Wachovia asserts that 
as of February 10, 
2010, the outstanding 
balance including 
principal and interest is 
$678,658.75 

$678,658.75 This claim shall be paid through 
escrow on the sale transaction, 
thus, the Commercial Property 
shall be sold free and clear of the 
lien.    
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Secured Creditor  Description of Claim Amount  Treatment 

Wachovia  Incurred 05/2005  
Second Trust Deed 
Commercial Property 

Wachovia asserts that 
as of February 10, 
2010, the outstanding 
balance including 
principal and interest is 
$370,031.47 

$370,031.47 This claim shall be paid through 
escrow on the sale transaction, 
thus, the Commercial Property 
shall be sold free and clear of the 
lien.    

Yvonne Yancy
   

Incurred 04/08  
Judgment Lien  

$24,000 The Debtors dispute the validity 
of the security interest of the claim 
of Yvonne Yancy and believe that 
there are causes of action to have 
the lien set aside under 
Bankruptcy Code Sections 547 
and/or 548 as she is an “insider” 
as that term is defined in the 
Bankruptcy Code and the lien was 
recorded within one year prior to 
the Petition Date.   

As it is subject to a bona-fide 
dispute, the Debtors seek to sell 
the Commercial Property free and 
clear of the lien in favor of 
Yvonne Yancy, with such 
disputed lien to attach to the 
proceeds of the sale in the same 
validity and priority as prior to the 
sale pending agreement with the 
creditor or further Court order.   

 Total  $1,102,407.86 

F. The Proposed Sales of the Commercial Property and Easement Assets

The sale the Commercial Property and the sale of the Easement Assets shall proceed to 

the Successful Bidder(s) as that term is defined below, free and clear of all Liens and 

Encumbrances.   
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1. The Proposed Separate Sale of the Commercial Property (without the 

Easement Assets)

In order to commence the Auction process however, subject to Court approval and the 

Bidding Procedures set forth below, the Debtors will accept the offer received from Ernest 

Emerson and Mary Emerson, or their assignee (collectively the “Commercial Property Buyer”).  

A true and correct copy of the Commercial Property Purchase Agreement and Joint Escrow 

Instructions from the Buyer is attached to the Declaration of Huntley Hoilett (“Hoilett 

Declaration”) as Exhibit 1.   For the sake of brevity, the purchase offer and sale terms are not 

fully described herein as a copy of the offer is attached to the Hoilett Declaration as Exhibit 1.

Also, a copy of the offer  may be obtained by contacting Debtors’ counsel at the address 

indicated on the first of this Motion.  The principal terms of the Commercial Property Buyer’s 

offer are as follows:   

Purchase Price: $1,200,000, or an amount as increased by successful overbid 
($50,000 deposit and balance due at closing consisting of loan in the amount 
of $1,080,000 and $70,000 cash).  Offer is subject to SBA loan approval in 
the amount of $1,080,000 at an interest rate of 6.5%.  The Commercial 
Property Buyer has provided a letter from Cal Metro Mortgage Services 
advising that the Commercial Property Buyer has been pre-approved for the 
loan.  A copy of such pre-approval letter is included with Exhibit 1.  

Note – the Debtors are advising the Commercial Property Buyer that:  
� The purchase price and sale is subject to the Bidding 

Procedures set forth below and that after removal/waiver of 
ALL contingencies, the Commercial Property Buyer’s deposit is 
refundable only if overbid other than from Commercial 
Property Buyer is confirmed by the Court.

� The sale of the Commercial Property under the offer from the 
Commercial Property Buyer does not include the Cell Tower 
related lease and easement.  The easement related to the Cell 
Tower is the subject of a separate sale transaction.  

� Under the proposed Bidding Procedures, bidders will be 
allowed to submit their bids for either (1) the Commercial 
Property without the Easement Assets, (2) the separate 
Easement Assets or (3) jointly for the Commercial Property and 
Easement Assets as one sale transaction.  In the event a 
successful overbid is received for the joint purchase of the 
Commercial Property that includes the Cell Tower easement 
and such offer is deemed to be more beneficial for the Estate 
than conducting separate sales, the Debtors may seek to sell the 
Commercial Property with the Cell Tower easement as one sale 
transaction.
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Escrow Holder: Seller’s Choice - To be Determined.  

Environmental Survey A phase one environmental survey shall be provided to the Commercial 
Property Buyer within fourteen days of acceptance of the offer.   

Due Diligence Period  The offer provides that the Commercial Property Buyer shall have twenty-
one days after acceptance to conduct and complete due diligence including a 
review of Seller’s disclosures, review of property surveys, title, 
environmental, and physical inspection.    

Under the Bidding Procedures, the Commercial Property Buyer shall 
have a period until one day prior to the Auction Date to conduct due 
diligence including a review of Seller’s disclosures, review of property 
surveys, title, environmental, and physical inspection.   All costs related 
to Commercial Property Buyer’s due diligence shall be paid the 
Commercial Property Buyer.   

Title Insurance: The title insurance policy shall be subject only to liens, encumbrances, 
clouds and other matters as may appear on the preliminary title report, that 
are not to be removed at the close of escrow, and have not been objected to 
by Commercial Property Buyer.  Should Seller be unwilling or unable to 
eliminate those title matters disapproved by Commercial Property Buyer as 
above, the Seller may terminate this sale agreement or; should Seller fail to 
deliver good and marketable title as provided above, Seller and Commercial 
Property Buyer may terminate the Agreement.  In either case, the 
Commercial Property Buyer’s deposit shall be returned to the Commercial 
Property Buyer, and Commercial Property Buyer shall have no recourse 
against Seller or their counsel Shulman, Hodges & Bastian LLP, the Seller’s 
Estate, or any real estate agent, broker or attorney involved in this 
transaction.  

Outstanding  
Real Property Taxes: 

To be paid by Seller through escrow 

Allocation of Costs: Escrow Fees – Commercial Property Buyer and Seller to each pay their own 
costs

Seller shall pay for sewer connection if required by law, septic or private 
sewage disposal system inspection, natural hazard zone disclosure report, 
smoke detector installation and/or water heater bracing, if required by law, 
cost for compliance with any other minimum mandatory government retrofit 
standards, installation of approved fire extinguishers, sprinklers, and hoses if 
required by law, inspections and reports if required by law as a condition of 
closing.  

Seller shall pay for County and/or City transfer taxes or transfer fees and 
and/or government retrofit requirements, if necessary. 

Seller shall pay for owner association transfer fees and document preparation 
fees.

Allocation of Costs: 
(Other Customary Costs) 

Other normal costs of sale as is customary in the state of California shall be 
paid by Commercial Property Buyer and Seller.  
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Closing Date: April 20, 2010.  

Real Estate Commission: The Debtors seeks authorization to pay a listing real estate broker 
commission to Sellers agent, Michael Douglas of Coldwell Banker Tri-
Counties Realty and a selling commission to the Commercial Property 
Buyer’s real estate agent, Linda Wilson and Karen Price of Windermere Real 
Estate, in the total amount not to exceed six percent of the purchase price 
with such commission to be  split 50/50 as follows: 

Michael Douglas of Coldwell Banker Tri-Counties Realty $36,000  
Linda Wilson and Karen Price of Windermere Real Estate  $36,000 
                                                                                                                        
    Total Commission $72,000 

Cell Tower Excluded From the 
Sale

The sale of the Commercial Property does not include the Cell Tower related 
lease and easement, which will be retained by the Debtor’s Estate. 

Purchase without 
Warranties: 

The Debtors are advising the Commercial Property Buyer that the 
Commercial Property Buyer shall acknowledge that they are purchasing 
the Commercial Property without warranties of any kind, expressed or 
implied, being given by the Seller, concerning the condition of the 
property or the quality of the title thereto, or any other matters relating 
to the Commercial Property.  Commercial Property Buyer represents 
and warrants that they are purchasing the Commercial Property as a 
result of their own investigations and are not buying the Commercial 
Property pursuant to any representation made by any Broker, Agent, 
Accountant, Attorney or Employee acting at the direction, or on the 
behalf of the Seller.  Commercial Property Buyer acknowledges that 
they have inspected the Commercial Property, and upon closing of 
escrow, Commercial Property Buyer forever waives, for himself and 
herself, their heirs, successors and assigns, and all claims against the 
Sellers, their attorneys, agents and employees, the Seller’s Estate, and 
their attorneys,  agents and employees, arising or which might otherwise 
arise in the future concerning the Commercial Property. 

2. The Proposed Separate Sale of the Easement Assets

The Debtors intend to sell certain easements related to the Commercial Property pursuant 

to the terms of that certain “Easement Acquisition Agreement” entered into with the proposed 

Easement Assets Buyer.  A copy of the Easement Acquisition Agreement is attached as 

Exhibit 2 to the Hoilett Declaration.  The “Easement Assets Buyer” is SpectraSite 

Communications, LLC, a Delaware limited liability company (or “SpectraSite” as the context 

requires) is affiliated with the American Tower Corp, the lessee under the Cell Tower Lease 

(such affiliate, “ATC”).   
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The sale shall proceed to the Successful Bidder free and clear of all Liens and 

Encumbrances.  Under the Easement Acquisition Agreement, the purchase price is $220,000, 

subject to overbids. 

For the sake of brevity, the Easement Acquisition Agreement is not fully described 

herein.  However, a copy of the Easement Acquisition Agreement is attached to the Hoilett 

Declaration as Exhibit 2.  Also, a copy of the Easement Acquisition Agreement may be obtained 

by contacting Debtors’ counsel at the address indicated on the first of this Sale Motion.

The assets to be sold pursuant to the Easement Acquisition Agreement (the “Easement 

Assets”) are set forth in detail in the Easement Acquisition Agreement attached as Exhibit 2 to 

the Hoilett Declaration and are briefly described as follows:     

� Easements to be Granted and Purchased and Assignment of Lease.  On the terms, 

and subject to the conditions set forth in the Easement Acquisition Agreement and subject to and 

in compliance with the Bidding Procedures set forth below, at Closing, Seller shall sell and grant 

to the Easement Assets Buyer, or an affiliate of Easement Assets Buyer designated in writing to 

Seller prior to the Closing, and the Easement Assets Buyer or a “Successful Bidder” (as defined 

below) agrees to purchase from Seller: (i) a perpetual, exclusive easement (the “Exclusive 

Easement”) in and to that portion of the Premises as set forth in that certain “Easement 

Agreement” executed between the Easement Assets Buyer and the Debtors and attached as 

Exhibit B to the Easement Acquisition Agreement, for the purpose of the Permitted Use (as such 

term is defined in Section 1.2 of the Easement Acquisition Agreement); and (ii) a perpetual, non-

exclusive easement in and to that portion of the Premises more particularly described on Exhibit 

C to the Easement Acquisition Agreement (the “Access and Utility Easement”), for the Access 

and Utility Uses (as such term is defined in Section 1.3 of the Easement Acquisition Agreement).   

� The term “Access and Utility Uses” means vehicular and pedestrian access from 

and to the Exclusive Easement, and the installation, location, construction, operation, 

maintenance, repair, modification, relocation, replacement, and removal by Easement Assets 

Buyer or a Successful Bidder, its customers, lessees, sublessees, licensees, agents, successors and 

assigns of storm sewer lines, sanitary sewer pipes, water and gas mains, electric power lines, 
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telephone lines, data lines and other utility lines serving the real property encompassed by the 

Exclusive Easement.   

� On the terms, and subject to the conditions set forth in Easement Acquisition 

Agreement, at Closing, Seller shall assign to the Easement Assets Buyer, or a Successful Bidder, 

and the Easement Assets Buyer or a Successful Bidder shall assume from Seller all rights and 

obligations of Seller as lessor under the Cell Tower Lease arising or accruing on or after the 

Closing, provided that Easement Assets Buyer or a Successful Bidder hereby agrees to 

indemnify Seller for all matters arising under the Cell Tower Lease following the date of Closing 

(such assumed obligations, the “Assumed Obligations”).  The Assumed Obligations pertain to 

SpectraSite.   

3. Estimated Net Proceeds From the Two Sales

 The Debtors anticipate that the sales of the Commercial Property and Easement Assets 

will generate net funds of approximately $245,592.14 for the Estate as follows: 

Purchase Price – Commercial Property $1,200,000 
Purchase Price – Easement Assets $220,000 

 Total Sale Proceeds  $1,420,000 
Less: Real Property Taxes ($29,717.64)  
Less: Wachovia First Lien  ($678,658.75) 
Less: Wachovia Second Lien  ($370,031.47) 
Less: Estimated Costs of Sale on the 
Commercial Property (estimated at 8%) 

($96,000)

Total Distributions ($1,174,407.86)
Estimated Net Equity to the Estate 
to which the Lien of Yvonne Yancy will 
attach pending agreement with the creditor or 
further Court order

$245,592.14

In the event the Commercial Property and/or the Easement Assets are sold to a higher 

Successful Bidder, the estimated net proceeds will increase accordingly.   

IV. NOTICE OF BIDDING PROCEDURES

The Debtors have determined that they can best ensure the maximization of the value of 

the Commercial Property and Easement Assets by conducting an auction pursuant to which all 

interested parties will have the opportunity to receive information and bid on the Commercial 
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Property and Easement Assets instead of selling to the Commercial Property Buyer and the 

Easement Assets Buyer on an exclusive basis.  Accordingly, in order to obtain the highest and 

best offer for the benefit of the creditors of this Estate, the Debtors are utilizing the following 

bidding procedures (“Bidding Procedures”) and request that Court order approving the sale of 

the Commercial Property and the Easement Assets to the Successful Bidder(s) also provides for 

approval of the following Bidding Procedures (for ease of reference, the Debtors are referred to 

as the “Seller” and the Commercial Property is referred to as the “Property” in the following 

Bidding Procedures): 

1. Delivery of Qualified Bids and Bid Deadline.

a. Potential bidders may submit their bids for either (1) the Commercial Property 
without the Easement Assets, (2) the separate Easement Assets or (3) jointly for the Commercial 
Property and Easement Assets as one sale transaction. 

b. A QUALIFIED BIDDER (DEFINED BELOW) THAT DESIRES TO 
MAKE A BID SHALL DELIVER WRITTEN COPIES OF ITS BID TO SELLER’S REAL 
ESTATE BROKER/AGENT MICHAEL DOUGLAS OF COLDWELL BANKER TRI-
COUNTIES REALTY NOT LATER APRIL 9, 2010 (THE “BID DEADLINE”).   The 
Seller may with notice to Qualified Bidders extend the Bid Deadline once or successively, but is 
not obligated to do so. If the Seller extends the Bid Deadline, the Seller shall promptly notify all 
Qualified Bidders of the extension. 

c. Commercial Property:  A bid is a letter from a Qualified Bidder stating that 
(i) the Qualified Bidder offers to purchase the Property upon the terms and conditions set forth in 
standard Commercial Property Purchase Agreement and Escrow Instructions (“Purchase 
Agreement”) in the form attached as hereto Exhibit 1, marked to show those amendments and 
modifications to the Purchase Agreement, including price and terms, that the Qualified Bidder 
proposes (the “Marked Agreement”) and (ii) the Qualified Bidder's offer is irrevocable until 
forty-eight hours after the closing of the sale of the Property, whether or not to such Qualified 
Bidder. A Qualified Bidder shall accompany its bid with written evidence of a commitment for 
financing or other evidence of ability to consummate the transaction. 

d. Easement Assets:  A bid is a letter from a Qualified Bidder stating that (i) the 
Qualified Bidder offers to purchase the Easement Assets upon the terms and conditions set forth 
in the Easement Acquisition Agreement in the form attached as hereto Exhibit 2, marked to 
show those amendments and modifications to the Easement Acquisition Agreement, including 
price and terms, that the Qualified Bidder proposes (the “Marked Agreement”) and (ii) the 
Qualified Bidder's offer is irrevocable until forty-eight hours after the closing of the sale of the 
Property, whether or not to such Qualified Bidder. A Qualified Bidder shall accompany its bid 
with written evidence of a commitment for financing or other evidence of ability to consummate 
the transaction.  The potential overbidders for the Easement Assets must bid an initial amount of 
at least $10,000 over the purchase price offered for the Easement Assets by the Easement Assets 
Buyer.  Thus, the initial overbid must be at least $230,000. 

e. The Seller will consider a bid only if the bid: 
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i. Provides for a value to the Seller that will allow the Seller to 
satisfy all Liens and Encumbrances against the Property and provide a distribution to general 
unsecured creditors. 

ii. Is on terms that, in Seller’s business judgment, are not materially 
more burdensome or conditional than the terms of the Commercial Purchase Agreement and/or 
the Easement Acquisition Agreement. 

iii. Are not conditioned on obtaining financing or on the outcome of 
unperformed due diligence by the bidder with respect to the Property sought to be acquired, but 
may be subject to the accuracy in all material respects at the closing of that transaction of 
specified representations and warranties or the satisfaction in all material respects at the closing 
of that transaction of specified conditions, none of which shall be materially more burdensome 
than those set in the Purchase Agreement and/or the Easement Acquisition Agreement. 

iv. Does not request or entitle the bidder to any break up fee, 
termination fee, expense reimbursement or similar type of payment; and 

v. Does not prohibit disclosure of its terms to other Qualified 
Bidders.

vi. Is accompanied by a deposit consisting of certified funds in the 
amount of $50,000 (the “Bidder Deposit”) that will be non-refundable if the bidder is the 
Successful Bidder, however, if, due to the fault of the Successful Bidder, the Successful Bidder 
fails to pay the Bankruptcy Court approved purchase price by the closing date as such date is 
determined by the winning bid, the Successful Bidder expressly and unconditionally forfeits his 
Bidder Deposit and all such amounts become nonrefundable.    

f. A bid received from a Qualified Bidder that meets the above requirements, as 
determined in Seller’s sole discretion, is a “Qualified Bid”. A Qualified Bid shall be valued 
based upon factors such as (i) the amount of the Qualified Bid, (ii) the amount of Estate’s 
liabilities to be assumed and (iii) the net value provided to estate. If the Seller and the bidder or 
other interested parties cannot agree on the correct value to be ascribed to the Qualified Bid, then 
the parties shall seek a ruling from the Bankruptcy Court. 

2. The Auction Process:

a. Within forty-eight hours after expiration of the Bid Deadline, the Seller and 
their counsel shall (i) review each bid on the basis of financial and contractual terms, fewest 
contingencies, factors relevant to the sale process and length of time to close sale, highest non-
refundable deposit, factors affecting the speed and certainty of consummating the Sale and (ii) 
identify the highest and best offer for the Property (“Highest Qualified Bid”).  Within forty-eight 
hours of the expiration of the Bid Deadline, the Seller will provide notice to all Qualified 
Bidders, via email or facsimile delivery of the identity of the party submitting the Highest 
Qualified Bid for the Property as determined by the Seller and the material terms of Highest 
Qualified Bid.

b. A FINAL BIDDING ROUND (“AUCTION”) SHALL BE HELD AT 
THE PROPERTY ON APRIL 13, 2010 AT 10:00 A.M. (“AUCTION DATE”).  AT THE 
AUCTION, ALL QUALIFIED BIDDERS WILL BE PERMITTED TO INCREASE 
THEIR BIDS. THE BIDDING SHALL START AT THE PRICE PROPOSED TO BE 
PAID IN THE HIGHEST QUALIFIED BID, AS DETERMINED IN SELLER’S SOLE 
DISCRETION, AND CONTINUE IN INCREMENTS OF AT LEAST $50,000 FOR THE 
COMMERCIAL PROPERTY SALE AND $5,000 FOR THE EASEMENT ASSETS SALE.
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c. The Seller may adopt rules for the bidding process at the Auction that, in its 
reasonable judgment, will better promote the goals of the bidding process and that are not 
inconsistent with any of the provisions of the Purchase Agreement and/or the Easement 
Acquisition Agreement, any Bankruptcy Court order or hereof.  All such rules will provide that: 
(i) the procedures must be fair and open, with no participating Qualified Bidder disadvantaged in 
any material way as compared to any other Qualified Bidder, (ii) all bids shall be made and 
received in one room, on an open basis, and all other bidders shall be entitled to be present for all 
bidding with the understanding that the true identity of each bidder shall be fully disclosed to all 
other bidders and that all material terms of each Bid will be fully disclosed to all other bidders 
throughout the entire Auction, and (iii) no Qualified Bidder will be permitted more than thirty 
minutes to respond to the previous bid at the Auction, and failure to respond within such period 
shall disqualify such bidder from further eligibility to bid at the Auction (the “Open Auction 
Procedures”).

d. Only a Qualified Bidder who has submitted a Qualified Bid is eligible to 
participate at the Auction.  

e. At the Auction, the Seller and their counsel shall (i) review each overbid on 
the basis of financial and contractual terms, fewest contingencies, factors relevant to the sale 
process and length of time to close sale, highest non-refundable deposit, factors affecting the 
speed and certainty of consummating the Sale and (ii) identify the highest and best offer(s) 
received at the Auction for the Property and/or the Easement Assets, either separately or as one 
transaction, (the “Successful Bid(s)” or “Successful Bidder(s)”) and thereafter shall seek 
Bankruptcy Court approval of the sale the Property to the Successful Bidder(s).

3. Closing of the Sale Transactions.

a. At the April 14, 2010 at 10:00 a.m. Bankruptcy Court hearing on Seller’s 
motion seeking approval for the sale of the Commercial Property and the Easement Assets to the 
Successful Bidder(s) (“Sale Hearing”), in addition to presenting to the Bankruptcy Court for 
approval the Successful Bid9s), the Seller may seek Bankruptcy Court approval of at least two-
back up bids (the “First Back-Up Bidder(s)” and “Second Back-Up Bidder(s)”).

b. The Seller intends to sell the Commercial Property and the Easement Assets to 
the Successful Bidder(s) who will have presented the highest and best Qualified Bid(s).  The 
Seller’s presentation to the Bankruptcy Court for approval of a particular Qualified Bid does not 
constitute the Seller’s acceptance of the bid. The Seller has accepted a bid only when the bid has 
been approved by the Bankruptcy Court at the Sale Hearing. 

c. The Seller may (i) determine, in their business judgment, which Qualified Bid, 
if any, is the highest and best offer and (ii) reject at any time before entry of an order of the 
Bankruptcy Court approving a Qualified Bid, any bid that, in the Seller’s sole discretion, is (i) 
inadequate or insufficient, (ii) not in conformity with the requirements of the Bankruptcy Code, 
these Bidding Procedures or the terms and conditions of sale or (iii) contrary to the best interests 
of the Seller’s bankruptcy estate and its creditors.  At or before the Sale Hearing, the Bankruptcy 
Court, or subject to the provisions hereof and the provisions of the Commercial Property 
Purchase Agreement and the Easement Acquisition Agreement, the Seller, may impose such 
other terms and conditions as they may determine to be in the best interests of the their Estate, its 
creditors and other parties in interest. 

d. In the event Successful Bidder(s) fails to close on the Sale of the Commercial 
Property and/or the Easement Assets within the time parameters approved by the Bankruptcy 
Court, the Seller shall retain the Successful Bidder’s Deposit and will be released from their 
obligation to sell the Commercial Property and/or the Easement Assets to the Successful Bidder 
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and the Seller may then sell the Property to the First Back-Up Bidder(s) approved by the 
Bankruptcy Court at the Sale Hearing.  

e. In the event First Back-Up Bidder(s) fails to close on the Sale of the 
Commercial Property and/or the Easement Assets within the time parameters approved by the 
Bankruptcy Court, the Seller shall retain the First Back-Up Bidder’s Deposit and will be released 
from their obligation to sell the Commercial Property and/or the Easement Assets to the First 
Back-Up Bidder and the Seller may then sell the Commercial Property and/or the Easement 
Assets to the Second Back-Up Bidder approved by the Bankruptcy Court at the Sale Hearing.

f. Easement Assets Sale Only:  In the event that an overbidder (and not the 
Easement Assets Buyer) is the Successful Bidder for the purchase of the Easement Assets, the 
Debtors will pay the Easement Assets Buyer a break-up fee representing the Easement Assets 
Buyer's fees and costs associated with the sale of the Easement Assets in an amount of $5,000 
(“Break-Up Fee) out of the proceeds of sale no later than thirty days after the sale of the 
Easement Assets closes to a Successful Bidder that is not the Easement Assets Buyer. 

Any questions regarding the Bidding Procedures should be directed to the Seller’s counsel 
Shulman Hodges & Bastian LLP to the attention of Robert E. Huttenhoff, 26632 Towne 
Centre, Suite 300, Foothill Ranch, California 92610; Telephone 949-340-3400; Facsimile 
949-340-3000 or email at rhuttenhoff@shbllp.com.

V. AUTHORITIES

A. The Court May Approve a Sale of When There is a Good Faith Purchaser

Pursuant to Bankruptcy Code Section 541, upon the commencement of a case under 

Chapter 11, an estate is created which includes all legal and equitable interest of the debtor in 

property at the commencement of the case.  The Debtor, after notice and hearing, may sell 

property of the Estate.  Bankruptcy Code Section 363(b).  The standards to establish are that 

there is a sound business purpose for the sale, that the sale is in the best interests of the estate, 

i.e., the sale is for a fair and reasonable price, that there is accurate and reasonable notice to 

creditors and that the sale is made in good faith.  In re Wilde Horse Enterprises, Inc., 136 B.R. 

830, 841 (Bankr. C.D. Cal. 1991); In re Lionel Corp., 722 F.2d 1063, 1069 (2d Cir. 1983).  

Business justification would include the need to close a sale to one of very few serious bidders 

where an asset has been extensively shopped and a delay could jeopardize the transaction.  See,

e.g., In re Crowthers McCall Pattner, Inc., 114 B.R. 877, 885 (Bankr. S.D.N.Y. 1990) (extreme 

difficulty finding a buyer justified merger when buyer found).   The Debtors’ proposed sale 

herein meets the foregoing criteria. 
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4. Sound Business Purpose

 The Ninth Circuit in In re Walter, 83 B.R. 14 (Bankr. 9th Cir. 1988) has adopted a 

flexible, case by case test to determine whether the business purpose for a proposed sale justifies 

disposition of property of the estate under Section 363(b).  In Walter, the Ninth Circuit, adopting 

the reasoning of the Fifth Circuit in In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 

1986), and the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), set forth the 

following standard to be applied under Bankruptcy Code Section 363(b). 

Whether the proffered business justification is sufficient depends 
on the case.  As the Second Circuit held in Lionel, the bankruptcy 
judge should consider all salient factors pertaining to the 
proceeding and, accordingly, act to further the diverse interests of 
the debtor, creditors and equity holders, alike.  He might, for 
example, look to such relevant factors as the proportionate value of 
the assets to the estate as a whole, the amount of lapsed time since 
the filing, the likelihood that a plan of reorganization will be 
proposed and confirmed in the near future, the effect of the 
proposed disposition on future plans of reorganization, the 
proceeds to be obtained from the disposition vis-a-vis any 
appraisals of the property, which of the alternatives of use, sale or 
lease the proposal envisions and, most importantly perhaps, 
whether the asset is increasingly or decreasing in value.  This list is 
not intended to be exclusive, but merely to provide guidance to the 
bankruptcy judge. 

Walter, supra, at 19-20 [quoting In re Continental Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir. 

1986)].

Here, the facts surrounding the sale support the Debtors’ business decision that the 

proposed sales are in the best interest of the Estate and its creditors.  The Debtors believe that the 

relief requested by this Sale Motion is in the best interest of the Estate as the auction proceedings 

instituted under the Bidding Procedures will provide an opportunity for the Debtors to attempt to 

create and maximize the value of the Commercial Property and the Easement Assets for the 

benefit of the Estate and creditors.  The Debtors believe that allowing them to sell the 

Commercial Property and the Easement Assets subject to the Bidding Procedures is more 

favorable for unsecured creditors than the only alternative now facing the Debtor – a potential 

foreclosure sale of the Commercial Property by Wachovia.  An auction proceeding offers 
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unsecured creditors their best hope of preserving value in the Commercial Property and 

Easement Assets and receiving distribution on account of their claims  

Therefore, the Debtors respectfully submits that, if this Court applies the good business 

reason standard suggested by the Second Circuit in Lionel, the sale should be approved. 

5. The Sale Serves The Best Interests Of the Estate and Creditors

The benefits to the Estate, as set forth above, are tremendous.  If the sale is not approved, 

the Debtor will incur costs with trying to find a new buyer, if one could be found.  Furthermore, 

in order to prevent the loss of the Commercial Property and Easement Assets in a foreclosure 

sale by Wachovia, in order to preserve value and equity in the Commercial Property, and to 

assist the Debtors in generating funds for their reorganization, the Debtors must conduct an 

immediate sale of the Commercial Property and Easement Assets.   The Commercial Property 

and Easement Assets are not necessary for the Debtors’ reorganization and the sales will assist 

the Debtors to preserve value from the assets.   

Thus, the Debtors have made a business decision that it is in the best interest of the 

creditors of this Estate that this Sale Motion be approved. 

6. Accurate and Reasonable Notice

 It is expected that notice of this Sale Motion will satisfy the requirements for accurate 

and reasonable notice and will be appropriate under the circumstances.  

The Debtors shall provide notice of the proposed sale to all creditors.  Notice of this Sale 

Motion will be served on all creditors and will include a summary of the terms and conditions of 

the proposed sale, the time fixed for filing objections, and a general description of the 

Commercial Property and the Easement Assets.  The Debtors submit that the notice requirements 

will have been satisfied, thereby allowing creditors and parties in interest an opportunity to 

object to the sale.  Hence, no further notice should be necessary. 

7. The Sale is Made In Good Faith

The proposed sales have been brought in good faith and have been negotiated on an 

"arms length" basis.   
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The court, in Wilde Horse Enterprises, set forth the factors in considering whether a 

transaction is in good faith.  The court stated: 

'Good faith' encompasses fair value, and further speaks to the 
integrity of the transaction.  Typical 'bad faith' or misconduct, 
would include collusion between the seller and buyer, or any 
attempt to take unfair advantage of other potential purchasers. . . . 
And, with respect to making such determinations, the court and 
creditors must be provided with sufficient information to allow 
them to take a position on the proposed sale.  (citations omitted) 

Id. at 842. 

 In the present case, the negotiation of the proposed sales was an arms-length transaction.  

The negotiations with the each of the proposed buyers has resulted in offers to sell that in 

connection with the Bidding Procedures have substantial benefit.  As set forth in the Notice of 

the Sale Motion, the creditors will have been provided with sufficient notice of the sale. 

B. Sale of the Property Free and Clear of Liens and Encumbrances Should be 

Permitted

Bankruptcy Code Section 363(f) allows a Chapter 11 debtor to sell property of the 

bankruptcy estate “free and clear of any interest in such property of an entity,” if any one of the 

following five conditions is met: 

(1) applicable non-bankruptcy law permits a sale of 
such property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such 
property is to be sold is greater than the aggregate value of all liens 
on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or 
equitable proceeding, to accept money satisfaction of such interest. 

Bankruptcy Code Section 363(f). 

Section 363(f) is written in the disjunctive and thus only one of the enumerated 

conditions needs to be satisfied for Court approval to be appropriate.
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1. Section 363(f)(2) - Consent

The sale of the Commercial Property is proper pursuant to Section 363(f)(2). The Debtors 

believe that secured creditors Wachovia and the Los Angeles County Tax Collection will have 

no objection to the sale as the allowed amount of their claims will be paid.  The Debtors desire to 

take advantage of a favorable purchase offers to effectuate the sale of Commercial Property and 

the Easement Assets. 

Courts have approved sales under Bankruptcy Code Section 363(f) even where the sale 

price did not exceed the value of the liens asserted on the property so long as the sale is for fair 

market value.   In re Terrace Gardens Park Partnership, 96 B.R. 707 (Bankr. W.D. Tex. 1989); In 

re Beker Indus. Corp., 63 B.R. 474, 477 (Bankr. S.D.N.Y. 1986).

Thus, approval for the sale of the Commercial Property and Easement Assets free and 

clear of Liens and Encumbrances pursuant to Bankruptcy Code Section 363(f)(2) in the manner 

provided herein is appropriate. 

2. Section 363(f)(4) – Bona Fide Dispute

The Debtors believe that the sale of the Commercial Property and Easement Assets is 

proper under §363(f)(4) because a bona fide dispute exists with regard to the lien of Yvonne 

Yancy.   In light of the dispute regarding the validity, priority and amount of the Yvonne Yancy 

lien, the Debtors seek to sell the Commercial Property and Easement Assets free and clear of the 

alleged lien, with such disputed lien to attach to the proceeds of sale pending further agreement 

with Yvonne Yancy or further Court order.  Any claim that Yvonne Yancy may have against the 

Estate related to the Commercial Property and Easement Assets is the subject of a bona fide 

dispute and therefore the sale may go forward free and clear of such claims pursuant to Section 

363(f)(4).  A bona fide dispute has been defined by In re Atwood, 124 B.R. 402 (Bankr. S.D. Ga. 

1991) as a “genuine issue of material fact that bears upon the debtor’s liability, or meritorious 

contention as to the application of law to undisputed facts.”  Id. at 407.  In In re Milford Group, 

Inc., 150 B.R. 904 (Bankr. M.D. Pa. 1992), the court stated it need not resolve a bona fide 

dispute, but must determine whether the issues presented are genuine as to the existence of a 

bona fide dispute.  In doing so, the Milford Court found that the debtor had met its burden to 
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establish cause for the Court to allow for the sale of the property, free and clear of liens.  In the 

instant case, the proposed sale of the Commercial Property and the Easement Assets conforms 

with the requirements of Section 363(f)(4) as the Debtors have established the existence of a 

bona fide dispute with Yvonne Yancy.  

The Debtors do not believe it is prudent or necessary to resolve the Yvonne Yancy 

dispute by Court order or judgment prior to the sale.  The alleged lien of Yvonne Yancy is 

subject to a bona fide dispute and the Bankruptcy Code provides for a means to sell free and 

clear of such interest.  If the Estate is forced to wait for resolution of the dispute, Debtors may 

lose the opportunity to capitalize on the current interest from the Buyer and may also lose the 

Commercial Property through a foreclosure.  As such, the sale should proceed now, with any 

claims or interests of Yvonne Yancy to attach to the proceeds. 

The policy behind allowing property to be sold free and clear of disputed interests 

provides that the disputes do not bog down the swift and orderly liquidation of assets for the 

highest possible value.  In this case, more than any other, where the asset is real estate that is 

subject to fluctuations in the market, interest rates and other factors that impact its value, it is 

absolutely essential for the Debtors to be able to quickly liquidate the Estate’s interest in the 

Commercial Property for its maximum possible value.  By demonstrating the existence of the 

bona fide dispute, Section 363(f) allows the property to be sold free and clear of any lien that is 

subject to a dispute so that at a minimum, proceeds can be generated for distribution to parties. If 

every sale were subject to resolution of disputes that were in existence, expense and time 

associated with litigation would significantly impact values  that could be obtained by 

bankruptcy estate fiduciaries for the benefit of creditors. Resolution of the issues with regard to 

the claim of Yvonne Yancy may likely take substantial time, effort and expense by both parties.  

That process should not hinder, delay or in any way inhibit the Debtors’ efforts to maximize the 

value of the sale of Commercial Property and the Easement Assets.  

Thus, approval for the sale of the Commercial Property and Easement Assets free and 

clear of Liens and Encumbrances pursuant to Bankruptcy Code Section 363(f)(4) in the manner 

provided herein is appropriate. 
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C. The Sales Do Not Contravene Policy

As early as 1981, a court held that: 

As to whether the sale by a trustee of all of the debtor's assets must 
take place in the context of a confirmed reorganization plan, the 
case law again is clear that there is nothing objectionable about a 
sale of all the assets outside of a Chapter 11 plan.

In re WHET, Inc., 12 B.R. 743, 750 (Bankr. D. Mass. 1981).

Not to the contrary, the Fifth Circuit decision in In re Braniff Airways, Inc., 700 F.2d 935 

(5th Cir. 1983), disapproved an asset sale because the transaction at issue involved much more 

than a sale of property in that the documents significantly limited the debtor's reorganization 

options.  Id. At 939. 

 Under the circumstances of this case and the defaults with Wachovia, the Debtors believe 

the best option available is the orderly sale of the Commercial Property and the Easement Assets.  

In essence, based on good business reasons, including the current financial market and the 

economics of the Debtors’ situation, it is in the best interest of the creditors of this Estate that 

this Sale Motion be approved.

 Accordingly, the sale does not conflict with underlying bankruptcy policy.  See, In re 

Brethren Care of South Bend, Inc., 98 B.R. 927, 934 (Bankr. N.D. Ind. 1989) (certainty of future 

for tenants was good business reason and only feasible plan was liquidation, so 363 sale 

approved despite pending plan of reorganization).

D. The Court has Authority to Waive the Ten-Day Stay of Sale

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 10 days 

after entry of the order, unless the Court orders otherwise.”  

The Debtors desires to close the sale as soon as practicable after entry of an order 

approving the sale.  Accordingly, the Debtors requests that the Court in the discretion provided it 

under Federal Rule of Bankruptcy Procedure 6004(h), waive the ten-day stay of the order 

granting this Sale Motion and approving the sale.
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E. The Court Has Authority to Approve the Bidding Procedures 

Implementation of the Bidding Procedures is an action outside of the ordinary course of 

the business.  Bankruptcy Code Section 363(b)(1) provides that a trustee “after notice and 

hearing, may use, sell or lease, other than in the ordinary course of business, property of the 

estate.” Furthermore, under Bankruptcy Code Section 105(a), “[t]he court may issue any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of this title.”  

Thus, pursuant to Bankruptcy Code Sections 363(b)(1) and 105(a), this Court may authorize the 

implementation of Bidding Procedures. 

The Ninth Circuit, in a case under the Bankruptcy Act, recognized the power of a 

bankruptcy court to issue orders determining the terms and conditions for overbids with respect 

to a sale of estate assets.  In re Crown Corporation, 679 F.2d 774 (9th Cir. 1982).  The Crown 

Corporation court entered an order specifying the minimum consideration required for an 

overbid as well as the particular contractual terms required to be offered by overbidders.  Id. at 

777.  The Crown Corporation decision also approves an order requiring and setting the amount 

of potential overbidder’s deposits and authorized courts to determine the disposition of such 

deposits.  Id.  While the discussion is not extensive, the Crown Corporation decision recognizes 

the authority of bankruptcy courts to order the implementation of bidding procedures such as 

those proposed in the present case. 

1. The Bidding Procedures are Untainted by Self-Dealing

The Bidding Procedures have been brought in good faith and have been negotiated on an 

“arms length” basis.  Therefore, there is no prospective taint in dealings between the Debtors and 

any potential bidders.

2. The Bidding Procedures Encourage Bidding

 The Bidding Procedures are designed to encourage, not hamper bidding and are 

reasonable under the circumstances.  The Bidding Procedures are intended to provide potential 

overbidders with adequate information to make an informed decision as to the amount of their 

bid and the validity of their bid. 
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3. The Bidding Procedures Serve the Best Interests of the Estate

The proposed Bidding Procedures serve the Estate in several ways.  First, the procedures 

themselves are fair, reasonable and productive; they will permit the Debtors to conduct an 

orderly auction sale and obtain the best possible price on the best possible terms.    

The Bidding Procedures will ensure that all bids will be comparable.  The Debtors will 

determine which bid is the highest and best for the Estate.  The comparability requirement of the 

Bidding Procedures will make it possible to accomplish this task. 

The Bidding Procedures will help the Debtors to obtain the highest and best possible 

price for the Commercial Property and Easement Assets. The Bidding Procedures institutes 

minimum overbid increments which the Debtors believe are reasonable.  Thus, the Debtors will 

be able to obtain substantial benefit for this Estate from competing bids.  

The Bidding Procedure requires that potential bidders demonstrate their capacity to 

complete the transaction.  It would be a serious loss to the Estate if it surrendered the opportunity 

to sell the Commercial Property and the Easement Assets to one buyer in favor of a competing 

bidder only to discover the Successful Bidder incapable of consummating the transaction.  Thus, 

requiring bidders to qualify as bidders will protect the Estate from such a loss.   

The most important benefit of the Bidding Procedures to the Estate is that their 

implementation will enable the consummation of the proposed sale.  The proposed sale will be 

best way to obtain the maximum and most expedient recovery for creditors of this Estate.  

Implementation of the Bidding Procedures is an essential component of consummating the sale 

and maximizing the value of the Commercial Property and the Easement Assets for the Estate 

and creditors.

The Bidding Procedures utilized by the Debtors are fair and provide for a “level playing 

field” for all prospective bidders with respect to the proposed sale. The Bidding Procedures 

establish a reasonable but expeditious timeline for allowing the Debtors to give notice of the 

proposed sale and qualified bidders to conduct reasonable due diligence and submit competing 

offers, thereby potentially generating additional value for the Commercial Property and 

Easement Assets.  Furthermore, the notice of the Bidding Procedures and Sale Motion is 
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designed to attract the most interest in the acquisition of the Commercial Property and Easement 

Assets and is sufficient under the circumstances of this case.   Thus, approval of the Bidding 

Procedures would serve the best interests of the Estate and its creditors. 

F. The Proposed Break-Up Fee Related to the Easement Assets Should Be Approved

As a part of the proposed sale with the Easement Assets Buyer for the purchase of the 

Easement Assets, the Easement Assets Buyer has required that it be paid the $5,000 Break-Up 

Fee in the event that an overbid situation occurs and the Easement Assets Buyer is not the 

Successful Bidder.   The Break-Up Fee will be treated as an administrative expense of the Estate.  

As stated by the court in In re Financial News Network, 126 B.R. 152 (D.C., S.D.N.Y. 

1991) at 154, "A break_up fee is an incentive payment to an unsuccessful bidder who placed the 

estate property in a sales configuration mode . . . to attract other bidders to the auction."  In 

addition, as stated by the District Court in In re Integrated Resources, Inc., 147 B.R. 650, at 659-

661 (D.C., S.D.N.Y. 1992). 

Break-up fees are important tools to encourage bidding and to 
maximize the value of the debtor's assets.  The usual rule is that if 
break-up fees encourage bidding, they are enforceable; if they 
stifle bidding they are not enforceable.  In fact, because the 
directors of a corporation have a duty to encourage bidding, break-
up fees can be necessary to discharge the director's duties to 
maximize value. 

CRTF Corp. v. Federated Department Stores, Inc., 683 F.Supp. at 441.

"Outside bankruptcy, the business judgment rule normally applies 
to the board's use of a defensive strategy, such as a break-up fee. . .  
In assessing the incentive effect of the break-up fee, a court should 
determine whether the dollar amount of the fee is so substantial 
that it has a chilling affect on other prospective bidders.  In making 
this determination, the court should consider whether the proposed 
acquiror attracted other bidders or simply received a potential 
windfall.  Break-up fees and other strategies may be legitimately 
necessary to convince a white knight to enter the bidding by 
providing some form of compensation for the risks it is 
undertaking . . . 

"A break_up fee should constitute a fair and reasonable percentage 
of the proposed purchase price, and should be reasonably related to 
the risk, effort, and expenses of the prospective purchaser.  When 
reasonable in relation to the bidder's efforts and to the magnitude 
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of the transaction, break_up fees are generally permissible  In re 
999 Fifth Avenue Assocs., 96 B.R. at 29. 

In this case, the Debtors readily acknowledge that a significant amount of time, effort and 

expense will have been incurred by the Easement Assets Buyer in performing its due diligence 

and negotiating the terms of the sale of the Easement Assets.  In a transaction wherein the first 

overbid increment is anticipated to be at least $230,000 (Easement Assets Buyer's purchase price 

of $220,000 plus initial overbid of $10,000), it is anticipated that the Break-Up Fee of $5,000 

represents less than three percent of the purchase price.  More importantly, the Break-Up fee is 

only payable in the event that there is a successful overbid.  To the extent that competitive 

bidding increased the final sales price and a sale takes place beyond that amount, the "net" to the 

creditors of the Estate would rise dollar for dollar with every increment above the Easement 

Assets Buyer’s offer and the Break-Up Fee would remain constant at $5,000. 

The Court should note that the Break-Up Fee is only payable in the event that the sale 

closes and the Proposed Buyer is not the Successful Bidder, thereby distinguishing these facts 

from those presented in In re Hup Industries, Inc., 140 B.R. 191 (Bankr. N.D. Ohio 1992), 

wherein the court did not approve the break-up fee arrangement when the party proposed to 

receive the break-up fee was to receive the same regardless of the outcome of the proposed sale 

in the event overbidding took place.  Thus, the Debtors requests the Court approve the Break-Up 

fee proposed to be paid to the Easement Assets Buyer in the event the sale closes and the 

Easement Assets Buyer is not the purchaser of the Easement Assets. 

VI. CONCLUSION

Based upon the foregoing, the Debtors respectfully submits that good cause exists for 

granting the Sale Motion and the Debtor respectfully requests that the Court enter an order as 

follows: 

1. Approving the Bidding Procedures utilized by the Debtors in connection with the 

sale of the Commercial Property and the Easement Assets.  

2. Approving the Purchase Agreement related to the sale transaction for the 

Commercial Property in substantially the form as attached hereto as Exhibit 1 and authorizing 
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the Debtors to sell the Commercial Property to the Successful Bidder pursuant to the terms and 

conditions set forth in the Commercial Property Purchase Agreement as it may be modified by 

the Successful Bid.  

3. Approving the Easement Acquisition Agreement related to the sale transaction for 

the Easement Assets in substantially the form as attached hereto as Exhibit 2 and authorizing the 

Debtors to sell the Easement Assets to the Successful Bidder pursuant to the terms and 

conditions set forth in the Easement Acquisition Agreement as it may be modified by the 

Successful Bid.

4. Approving the sale of the Commercial Property and Easement Assets to proceed 

free and clear of all Liens and Encumbrances. 

5. Authorizing the Debtors to sign any and all documents convenient and necessary 

in pursuit of the sale as set forth above, including but not limited to any and all conveyances 

contemplated by the sale and the Commercial Property Purchase Agreement and the Easement 

Acquisition Agreement. 

6. A determination by the Court that the Successful Bidder(s) are in good faith with 

respect to each of the sales pursuant to Bankruptcy Code Section 363(m). 

7. Waiving the ten-day stay of the order approving the sale of the Commercial 

Property and Easement Assets under Federal Rules of Bankruptcy Procedure 6004(h). 

8. And for such other and further relief as the Court deems just and proper under the 

circumstances of this case. 

Dated: February 24, 2010 Respectfully submitted, 

SHULMAN HODGES & BASTIAN LLP  

/s/ Leonard M. Shulman 
___________________________________________
Leonard M. Shulman  
Robert E. Huttenhoff
Attorneys for Huntley G. Hoilett and Juliana C. Hoilett, the  
Debtors and Debtors in Possession
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DECLARATION OF HUNTLEY G. HOILETT

 I, Huntley G. Hoilett, declare and state as follows: 

1. My wife and I are the debtors in and debtors in possession in the Chapter 11 case 

of In re Huntley G. Hoilett and Juliana C. Hoilett, Case No. 2:09-14214-ER.  I have personal 

knowledge of the facts set forth herein and could, if called as a witness, competently testify 

thereto.

2. I make this Declaration in support of our Motion For Order: (1)   Approving Two 

Sale Transactions For: (A) the Estate’s Interest in Certain Real Property of the Estate, and (B) 

Certain Easement Assets, with the Sales to be Free and Clear of Liens Pursuant to Bankruptcy 

Code Section 363(b)(1) and (f); (2) Combined with Notice of Bidding Procedures and Request 

for Approval of the Bidding Procedures Utilized;  (3) Approving a Purchase Agreement in 

Connection with the Sale of the Real Property and Approving Easement Acquisition Agreement 

in Connection with the Easement Asset Sale;  (4) Approving Payment of Real Estate 

Commission and Other Costs of Sale; and (5) Granting Other Related Relief (“Sale Motion”).  

Unless otherwise noted, capitalized terms herein have the meaning as set forth in the Sale 

Motion.

3. My wife and I are the  100% shareholders of HGH Graphic & Display 

Productions Inc. dba GDP Designs (“GDP”).  GDP is a full service design management studio 

with extensive capabilities that are fully integrated to provide solutions to create promote and 

support corporate marketing and communication strategies. GDP provides innovative design 

solutions for corporate logo, brand identity, packaging, brochures, digital media, annual reports, 

the design and fabrication of point of purchase, retail, tradeshow and exhibit displays. I started 

GDP after working for a California top 100 company for thirteen years.

4. I grew GDP to a very successful design and display production company 

employing upwards of eight designers and ten sign and display workers with annual revenue 

averaging more than $600,000 annually. Clients of GDP included Lowes Home Improvement, 

Dunn Edwards Paint, Reebok, Home Depot, PetCo and numerous other manufacturers and local 

companies. 
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5. Assets of our Estate include the Commercial Property which was valued our 

Bankruptcy Schedule A at $2,800,000.  However, as this time we believe that the value of the 

Commercial Property is less and is currently listed for sale at $1,850,000.

6. We have a have a lease with American Tower Corp related to a communications 

cell tower easement (“Cell Tower”) located on the Commercial Property.  W receive monthly 

rent of $1,648 under the Cell Tower related lease and easement (“Cell Tower Lease”).  The 

proposed separate sale of the Easement Assets herein relates to the Cell Tower easement. 

7. We purchased the Commercial Property in late 2002 using savings and securing 

financing through the U.S. Small Business Administration. The Commercial Property was 

purchased in an “as is” condition and included an approximately 10,000 square foot building 

with a small office situated on lot of approximately 20,974 square feet. At the time the 

Commercial Property was purchased it was in a state of disrepair. Over the next three years, with 

additional financing, the Commercial Property was completely renovated, including new roofing, 

HVAC, electrical, and plumbing and also included a mezzanine that increased the size of the 

building to approximately 12,420 square feet.  

8. As a result of the anticipated disruption to GDP’s business activities caused by the 

remodeling there was a shape drop in revenue from $475,000 to $265,000 from 2003 to 2004. 

This drop was made more severe in 2005 due to the lost of a major client who was responsible 

for average revenue of more than $270,000 for more than four years running. 

9. GDP instituted drastic cost saving measures to stem the losses, including layoffs. 

My wife and I and the two remaining fulltime employees worked to improve sales and boost 

revenue, by working longer hours and securing new clients and offering new products and 

services. We suspended receiving our salaries from mid 2005 to the present.  As such,  in order 

to pay expenses and the mortgage on the Commercial Property, we borrowed additional funds by 

taking second and third mortgages on our personal residence and other lines of credit. As a result 

of these efforts revenue for 2007 improved.   

10. Despite the improved revenue in 2007, with the dramatic slowdown in the 

economy throughout the United States that started in December of 2007 and that continues 
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today, the decision was made in January of 2008 to further downsize GDP’s business operations 

and put Commercial Property up for sale. We intended to sell the Commercial Property and use 

the proceeds to pay creditors, eliminate our biggest fix expense, namely the mortgage on the 

Commercial Property and further downsize the GDP’s business operations commensurate with 

the level of opportunities in this economic slowdown. During this period, from  January 2008 

through December 2008, in an effort to stay current with secured creditors and other obligations, 

we withdrew over $150,000 from our retirements accounts and aggressively marketed the 

Commercial Property for sale.  However, we defaulted on our loans from Wachovia secured by 

the Commercial Property in July of 2008.    

11. Prior to the Petition Date, in an attempt to cure the Wachovia defaults, we 

successfully negotiated a transaction to sell our interest in the lease related to the Cell Tower and 

secured a tenant to lease the Commercial Property. However, Wachovia refused to agree to either 

(1) the sale of the Cell Tower related easement and lease or (2) the lease of the Commercial 

Property to a new tenant. As result, we sought protection under the Bankruptcy Code in order to 

preserve our equity in the Commercial Property for the benefit of all of our creditors. 

12. At the onset of their bankruptcy case, we intended to lease the Commercial 

Property in order to fund a cure of the defaults for Wachovia and generate proceeds for the 

benefit of creditors.  In fact, the bankruptcy filing was commenced with the purpose of 

cramming down the prepetition lease offer for the Commercial Building and separate sale of the 

Cell Tower that had been rejected by Wachovia prior to the Petition Date.  Despite Wachovia’s 

rejection, we believed that such disposition of the Commercial Property and Cell Tower would 

have resulted in a seven month cure of outstanding principal and interest plus five months of 

principal and interest payment for Wachovia to hold on deposit.  At that time Wachovia was 

owed approximately $940,000.  We believe that with this prior transaction, Wachovia would 

have been assured payment in full and the general unsecured creditors would have received a 

significant distribution on their claims.  However, Wachovia again rejected the request during 

the bankruptcy case and the proposed lessee backed out of the deal.
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13. Since that time, we have continued to market the Commercial Property for both 

lease and for sale in order to obtain an offer that would result in the greatest distribution to all 

creditors.  Without a doubt, the prior offer rejected from Wachovia is significantly higher than 

the current offers for either lease or sale.  The most recent offers received for the Commercial 

Property included a lease offer at $.62 per square foot. Another offer was to purchase the 

Commercial Property, excluding Cell Tower lease and related easement, for $1,400,000, which 

was later withdrawn.  A letter of intent at $1,250,000 was received but the potential buyer did not 

want to submit to the bidding process.   

14. Based on the marketing history, it is our opinion that any future offers to lease or 

purchase the Commercial Property will not likely improve significantly anytime in the near 

future.  As stated, the Commercial Property is currently listed at $1,850,000.  There are multiple 

parties interested who have expressed interest, however, these potential buyer continue to present 

low ball offers.  As such, we believe that selling the Commercial Property subject to the Bidding 

Procedures set forth in the Sale Motion, will result in an auction process that will net the largest 

potential recovery for the Estate and its creditors in the current real estate market.  

15. The following chart summarizes the Liens and Encumbrances against the 

Commercial Property and their proposed treatment under the proposed sale: 

Secured Creditor  Description of Claim Amount  Treatment 

Los Angeles County  
Tax Collector 

Real Property Taxes 
$6,300  (2007) 
$11,404  (2008)  
$12,013.64 (2009)        

$29,717.64  All outstanding real property taxes 
will be paid through escrow on the 
sale transaction. 

Wachovia  Incurred 12/2002   
First Trust Deed 
Commercial Property 

Wachovia asserts that 
as of February 10, 
2010, the outstanding 
balance including 
principal and interest is 
$678,658.75 

$678,658.75 This claim shall be paid through 
escrow on the sale transaction, 
thus, the Commercial Property 
shall be sold free and clear of the 
lien.    
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Secured Creditor  Description of Claim Amount  Treatment 

Wachovia  Incurred 05/2005  
Second Trust Deed 
Commercial Property 

Wachovia asserts that 
as of February 10, 
2010, the outstanding 
balance including 
principal and interest is 
$370,031.47 

$370,031.47 This claim shall be paid through 
escrow on the sale transaction, 
thus, the Commercial Property 
shall be sold free and clear of the 
lien.    

Yvonne Yancy
   

Incurred 04/08  
Judgment Lien  

$24,000 The Debtors dispute the validity 
of the security interest of the claim 
of Yvonne Yancy and believe that 
there are causes of action to have 
the lien set aside under 
Bankruptcy Code Sections 547 
and/or 548 as she is an “insider” 
as that term is defined in the 
Bankruptcy Code and the lien was 
recorded within one year prior to 
the Petition Date.   

As it is subject to a bona-fide 
dispute, the Debtors seek to sell 
the Commercial Property free and 
clear of the lien in favor of 
Yvonne Yancy, with such 
disputed lien to attach to the 
proceeds of the sale in the same 
validity and priority as prior to the 
sale pending agreement with the 
creditor or further Court order.   

 Total  $1,102,407.86 

16. In order to commence the Auction process however, subject to Court approval 

and the Bidding Procedures set forth below, we will accept the offer received from Ernest 

Emerson and Mary Emerson or their assignee (collectively “Buyer”).  A true and correct copy of 

the Commercial Property Purchase Agreement and Joint Escrow Instructions is attached hereto 

as Exhibit 1.

17. We intend to sell certain easements related to the Commercial Property pursuant 

to the terms of that certain “Easement Acquisition Agreement” entered into with the proposed 

Easement Assets Buyer.  A copy of the Easement Acquisition Agreement is attached as 
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